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In the Court of Appeals of the District of Columbia. 


No. 2479. 

Ida"V. Bunch, &c., et al., Appellants, 

vs. 

United States of America Use of Bertha V. Keppler et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 44926, Doc. 

The United States of America, Plaintiff, for the Use of Bertha 
V. Keppler, Formerly Lown; Jesse W. Down, May Lown, 

vs. 

William G. Lown, William H. Baum, Raphael C. Gwynn, 
Nazareth Bunch, Harry M. Schneider, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

% 

l 

1 Declaration, <$cc> 

Filed September 11, 1901. 

In the Supreme Court of the District of Columbia. 

At Law. No. 44926, Doc. 

The United States of America, Plaintiff, for the Use of Bertha 
V. Keppler, Formerly Lown; Jesse W. Lown, May Lown, 

vs. 

William G. Lown, William H. Baum, Raphael C. Gwynn. 
Nazareth Bunch, Harry M. Schneider, Defendants. 

1. The Plaintiff, the United States of America, for the use of 
Bertha V. Keppler (formerly Lown), Jesse W. Lown and May Lown, 
the orphan children of Warren Jesse Lown, deceased, sues the De- 
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fendants, William G. Lown, as principal, and William H. Baum, 
Kaphael C. Gwynn, Nazareth Bunch and Harr}’ M. Schneider, as 
sureties, for money payable by the Defendants to the Plaintiff for 
the use of Bertha V. Keppler (formerly Lown), Jesse W. Lown and 
May Lown lor that the said Defendants on the Seventh day of No¬ 
vember, A. D. 189*2, by their certain bond and writing obligator}’, 
sealed with their seals, and now here shown to the Court, the date 
whereof is a certain day and year above mentioned, to wit: on the 
Seventh day of November, A. D. 1892, acknowledged them- 

2 selves to be jointly and severally held and firmly bound unto 
the Plaintiff, the United States of America* in the full sum of 

Thirty-five Thousand Dollars ($35,000.00) current money of the 
United States of America, the condition of die said bond and writing 
obligator}’ being such, to wit: “That if the above bounden William 
G. Lown as Guardian to Bertha Y. Lown (born August 30, 1875), 
Jest<e W. Lown (born November 18, 1878) and May Lown (born 
May 2, 1880) orphans of Warren Jesse Lown, late of the District of 
Columbia, deceased, shall faithfully account with the Supreme 
Court of the District of Columbia, as directed by law, for the man¬ 
agement of the property and estate of the orphans under his care, 
and shall also deliver up the said property agreeably to the order of 
the said Court or the directions of law, and shall in all respects per¬ 
form the duty of Guardian to the said Bertha V., Jesse W., and May 
Lown, according to law, then the above obligation shall cease ; it shall 
otherwise remain in full force and virtue in law”; and the Plaintiff 
says that the said Guardian, the Defendant, William G. Lown, did 
not perform the condition of said bond and writing obligatory, but 
therein wholly failed and made default to the great injury and dam¬ 
age of the Plaintiff to wit: of the sum of Thirty-five Thousand Dol¬ 
lars ($35,000.00). And the said Plaintiff assigning a breach of 
the conditions of said bond and writing obligatory hereinbefore men¬ 
tioned says, that although the said Bertha V. Lown (now Keppler), 
Jesse W. Lown and May Lown are each of full legal age, to 

3 wit, more than twenty-one years and are entitled to receive 
all sums of money, stock, l>onds, and jewelry belonging to 

them, the said Bertha V. Lown (now Keppler), Jesse W. Lown and 
May Lown in his, the said William G. Lown*- hands, as Guardian as 
aforesaid, and that although as required by the order of this Hon¬ 
orable Court holding a Social Term for Orphan’s Court Business, 
the said William G. Lown as such Guardian as aforesaid, exhibited 
and filed his final account in said Court, which said account after 
examination mid restatement was duly ratified and confirmed by 
said Court holding said Special Term for Orphan’s Court Business 
on the 25th day of June, A. D. 1901, the Defendant, William G. 
Low’n. Guardian as aforesaid, has refused and still doth refuse to pay 
the sum due them from him the said William G. Lown, as Guardian, 
to wit: the sum of Thirty-four Thousand Seven Hundred and Fifty- 
nine Dollars and Forty-five cents ($34,759.45) and that although 
often requested so to do the said Defendants and each of them have 
w’holly neglected and refused, and still neglect and refuse, to pay to 
the Plaintiff for the use of Bertha V. Lown (now Keppler), Jesse W. 
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Lown and May Lown, the amount due them to wit: the sum of 
Thirty-four Thousand Seven Hundred and Fifty-nine Dollars and 
Forty-five cents ($34,759.45) in all with interest from the said 
25th day of June, A. D. 1901; and that the said Defendants have 
wholly neglected and refused to comply with and fulfill the condi¬ 
tion of said bond or writing obligatory and that by reason of 

4 the breach of the conditions of said bond and writing obliga¬ 
tory aforesaid the Plaintiff has become entitled to have and 

receive from the said Defendants, William G. Lown, William H. 
Baum, Raphael C. Gwynn, Nazareth Bunch and Harry M. Schnei¬ 
der for the use of the said Bertha V. Lown (now Keppler), Jesse W. 
Lown and May Lown the full sum of Thirty-five Thousand Dollars 
($35,000.00). And the Plaintiff claims the full sum of Thirty- 
five Thousand Dollars ($35,000.00) the penalty of said bond and 
writing obligators', to be released upon the payment of Thirty-four 
Thousand Seven Hundred and Fifty-nine Dollars and Forty-five 
cents ($34,759.45) with interest at the rate of six per centum per 
annum from the Twenty-fifth day of June, A. D. 1901, tass the sum 
of Two Hundred and fifteen Dollars ($215), (l>eing the value of ten 
(10) shares of stock in the Washington Market Company appraised 
at One Hundred and Forty Dollars ($140) and the value of certain 
articles of jewelry appraised at Seventy-five Dollars ($75) received 
from said Defendant, William G. Lown, on, to wit: May 14th 1901) 
besides the costs of this suit. 

JAMES F. SCAGGS, 
HENRY K. BECK, 

Attorneys for Plaintiff. 

The Defendants are to plead hereto on or before the twentieth day. 
exclusive of Sundays and legal holidays, occurring after the 

5 dav of service hereof; otherwise judgment. 

JAMES F. SCAGGS, 
HENRY K. BECK, 

Attorneys for Plaintiff. 


A ffidavit. 


District of Columbia, ss: 

We, Bertha Y. Keppler (formerly Lown) Jesse W. Lown and 
May Lown, having been first duly sworn according to law, do depose 
and upon oath say, that we are the orphan children of Warren Jesse 
Lown, deceased, and the use Plaintiffs in the foregoing declaration 
in which the United States of America is the Plaintiff which decla¬ 
ration is hereto attached and hereby referred to and made a part of 
this affidavit, and that we have a just cause of action against William 
G. Lown, William H. Baum, Raphael C. Gwynn, Nazareth Bunch 
and Harry M. Schneider and that said cause of action is as follows 
and arises upon the following facts, viz: That on, to wit, the Seventh 
day of November, A. D. 1392, the said William G. Lown applied to 
and was by this Honorable Court appointed as Guardian unto the 
said Bertha V. Lown (now Keppler), Jesse W. Lown and May Lown, 
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the orphan children of Warren Jesse Lown, deceased: that said Court 
did require of the said William G. Lown, as a condition precedent 
to his qualification as Guardian as aforesaid, a bond in the 

6 penalty of Thirty-five Thousand Dollars ($35,000.00), for 
which amount the said William G. Lown, together with Wil¬ 
liam H. Baum, Raphael C. Gwvnn. Nazareth Bunch and Harry M. 
Schneider, tieing the identical parties named as Defendants in the 
foregoing and annexed declaration, executed and delivered unto the 
Plaintiff, their certain bond and writing obligatory, sealed with their 
seals and bearing date on the Seventh day of November, A. D. 1892, 
and signed by the said William G. Lown, William H. Baum. 
Raphael C. Gwynn, Nazareth Bunch and Ham' M. Schneider, in 
words and figures as follows: 

Tn the Supreme Court of the District of Columbia, Holding a Special 

Term for Orphan’s Court Business. 

District of Columbia. To vit: 

Know all men by these presents, That we, William G. Lown. 
Raphael C. Gwynn, William H. Baum, Nazareth Bunch and Harry 
M. Schneider, are held and firmly bound unto the United States of 
America in the just and full sum of Thirty-five Thousand Dollars, 
current money of said United States, to l>e paid to the said United 
States, their certain attorney or assigns; to which payment well 
and trulv to be made we bind ourselves and each of us, our and each 
of our heirs, executors and administrators, in and for the whole, 
jointly and severally, firmly by these presents. 

7 Sealed with our seals, and dated this 7th day of November, 
in the year One Thousand Eight Hundred and Ninety-two. 

The condition of the above obligation is such, That if the above 
bounden William G. Lown as Guardian to Bertha V. Lown (l>orn 
Aug. 30, 1875), .Jesse W Lown (born Nov. 18th, 1878) and May 
Lown (born May 2d, 1880). Orphans of Warren Jesse Lown, late of 
the District of Columbia, deceased, shall faithfully account with the 
Supreme Court of the Distinct of Columbia, as directed by law, for 
the management of the property and estate of the orphans under his 
care, and shall also deliver up the said property agreeably to the 
order of the said Court or the directions of law, and shall in all re¬ 
spects perform the duty of Guardian to the said Bertha V., Jesse W., 
and May Lown according to law, then the above obligation shall 
. cease; it shall otherwise remain in full force and virtue in law”. 


WUXI AM G. LOWN. [" seal.] 

RAPHAEL C. GWYNN. [seal.1 

WM. H. BAUM. |" seal.1 

N. BUNCH. |* seal."| 


LIARRY M. SCHNEIDER. Tseal.1 

Signed, Sealed and delivered in the presence of— 

S. THOMPSON, Jr. 

Approved. 

W. S. COX, Justice . 
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That the signatures are the genuine signatures of the said 

8 William G. Lown, William H. Baum, Raphael C. Gwynn, 

Nazareth Bunch and Harry M. Schneider; that the said Wil¬ 
liam G. Lown did not faithfully account with the Supreme-Court of 
the District of Columbia as directed by law for the management of 
the property and estate of the orphans under his care; nor did he 
deliver up the said property agreeably to the order of said Court or 
the directions of law; nor did he in all respects perform the duty of 
Guardian to the said Bertha V. Lown (now Keppler), Jesse W. 
Lown and May Lown according to law but therein wholly failed and 
made default ; that by order of this Honorable Court, holding a 
Special Term for Orphan’s Court Business, he, the said William G. 
Lown, Guardian as aforesaid was on the Twenty-fifth day of June, 
A. D. 1901, “ordered and required to pay forthwith to Bertha V. 
Keppler the sum of Eleven Thousand Five Hundred and Ninety- 
eight Dollars and Forty-two cents ($11,598.42), and to Jesse W. 
Lown the sum of Twelve Thousand One Hundred and Eighty-seven 
Dollars and Nineteen cents ($12,187.19) and to May Lown the sum 
of Eight Thousand Six Hundred and Thirty Dollars and Two cents 
($8,630.02)” as shown by the report of Louis A. Dent, Special 
Auditor, to be due and owing unto them and each of them respect¬ 
ively by the said Guardian, William G. Lown; and also to pay unto 
the said Bertha V. Keppler, Jesse W. Lown and May Lown “the sum 
of One Hundred and Seventy-five Dollars and Eightv-one cents 
($175.81) in payment of repairs” made in a certain house belonging 

to said wards occasiond by a fire therein, the said William G. 

9 . Lown, Guardian as aforesaid having negligently failed to re¬ 

new the insurance thereon; and “the further sum of Four 
Hundred and Nine Dollars and Seventy-four cents ($409.74) being 
accrued penalties on taxes levied and assessed against the real estate 
of said wards which he, the said William G. Lown, Guardian as 
aforesaid negligently failed to pay when due out of moneys in his 
hands as such Guardian; and on said day last aforesaid, the said 
Court further ordered that the said William G. Lown, be “ordered 
and required to deliver unto the said Bertha V. Keppler, Jesse W. 
Lown and May Lown, Ten (10) shares of stock in the Washington 
Market Company of a par value of Fifty Dollars ($50) each, ap¬ 
praised at One Hundred and Forty Dollars ($140); Fifty (50) 
Bonds of the Scottish Rite Hall Association of a par value of Ten 
Dollars ($10) each, appraised at Five Hundred Dollars ($500), and 
certain articles of jewelry particularly set out in an inventory re¬ 
turned to this Court by William G. Lown, as Administrator of the 
estate of said Warren Jesse Lown, deceased, (Admr. No. 5246) of 
an appraised value of Two Hundred and Twenty-five Dollars 
($225); or in lieu thereof to paj T to the said Bertha V. Keppler, 
Jesse W. Lown and May Lown the appraised value thereof as afore¬ 
said ; and further that the said William G. Lown, Guardian as afore¬ 
said, pay to the said Bertha V. Keppler, Jesse W. Lown and May 
Lown “all court costs incurred and taxed in these proceedings f 
amounting to the sum of Eight Hundred and Ninety-three Dollars 
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and Twenty-seven cents ($893.27); but the said William G. 

10 Lown nor the said Defendants, nor any or either of them, nor 
any one else for him or them has since paid the sum set out as 

alwwe nor any part thereof, save and except Ten (10) shares of stock 
in the Washington Market Company of a par value of Ten Dollars 
($10) each, appraised at One Hundred and Forty Dollars ($140) 
and certain articles of jewelry valued in the appraisement as afore¬ 
said at the sum of Seventy-five Dollars ($75), hut therein made de¬ 
fault; and that thereupon the whole indebtedness as evidenced by 
said bond and writing obligatory thereby became and is forfeited 
and that a cause of action accrued to the said Bertha V. Keppler 
(formerly Lown), Jesse W. Lown and May Lown against the said 
William G. Lown, William H. Baum, Raphael C. Oran, Nazareth 
Bunch and Harrv M. Schneider: that thev have often thereafter 
been requested to pay the several sums of money hereinl>efore set 
out, amounting in the aggregate to the sum of Thirty-four Thousand 
Seven Hundred and Fiftv-nine Dollars and Fortv-five cents 
($34,759.45) less credits as aforesaid amounting in the aggregate to 
the sum of Two Hundred and Fifteen Dollars ($215) yet the said 
William G. Lown. William TL Baum, Raphael C. Gwvnn, Nazareth 
Bunch and Harry M. Schneider have not as yet paid the same or any 
part thereof to the said Bertha V. Keppler. Jesse W. Lown and May 
Lown but to pay the same have hitherto wholly refused and they do 
still refuse to pay the same; that the cause of action of the said 
Bertha V. Keppler, Jesse W. Lown and May Lown is against the said 
William G. Lown, William H. Baum, Raphael C. Gwvnn, 

11 Nazareth Bunch and Harry M. Schneider, upon the bond 
and writing obligatory aforesaid on account of the breaches 

of the condition thereof by reason of the defaults as aforesaid, 
whereof the entire penalty of said bond or writing obligatory, to wit, 
the sum of Thirty-five Thousand Dollars ($35,000.00,) is now due 
and collectable from the said William G. Lown. William H. Baum, 
Raphael C. Gwvnn, Nazareth Bunch and Harrv M. Schneider ; that 
there is now due to the said Bertha V. Keppler. Jesse W. Lown and 
May Lown from the said William G. Lown, William H. Baum. 
Raphael C. Gwvnn, Nazareth Bunch and Harry M. Schneider the 
sum of Thirty-four Thousand Seven Hundred and Fifty-nine Dol¬ 
lars and Forty-five cents ($34,759.45) less the sum of Two Hun¬ 
dred and Fifteen Dollars ($215). with interest thereon from the 
Twenty-fifth day of June, A. D. 1901, until paid, exclusive of all 
set offs and just grounds of defense, besides the costs of this suit, and 
that the said Bertha A’. Keppler. Jesse W. Lown and May Lown so 
claim. 

BERTHA V. KEPPLER. 

JESSE W. LOWN. 

MAY LOWN. 

Subscribed and sworn to l>efore me this 9th day of September. 
A. D. 1901. 

[seal.] 


GEO. R. LINKINS, 

Notary Public , D. C. 


-■ ‘ 
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12 Swmmons. 

Issued September 11, 1901. 

******* 

The President of the United States to the defendants, Greeting: 

You are hereby commanded to appear in this Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after the 
day of the service of this Writ on you, to answer the Plaintiff’s Suit, 
and show why he should not have judgment against you for the 
cause of action stated in his declaration. 

Witness, The Honorable Edward F. Bingham, Chief Justice of 
said Court, the 11th day of Septeml>er, A. D. 1901. 

[seal.] J. R. YOUNG, Clerk, 

ByALF. G. BUHRMAN, 

Assistant Clerk. 

JAS. F. SCAGGS, 

HENRY K. BECK, 

A ttorney-. 


Marshal's Return. 

Served copies of the declaration, notice to plead, affidavit, and this 
summons, on the Defendants, William H. Baum, Nazareth Bunch 
and Harry M. Schneider, Sept. 11, 1901. Wm. G. Lown and 
13 Raphael C. Gwynn not to be found the 4 day of Oct. 1901. 

AULICK PALMER, Marshal. 


Supreme Court of the District of Columbia. 

Monday, May 11th, 1903. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 

baugh, Chief Justice, presiding. 

’ * 

******* 

Come now the plaintiffs by their attorneys Messrs. James F. Scaggs 
and Henry K. Beck, and having duly verified their demand, pray 
judgment thereon against the defendants William H. Baum; Naza¬ 
reth Bunch and Harry M. Schneider, who, though duly served with 
copies of the declaration, notice to plead, affidavit, and summons on 
the 11th day of September 1901; ha th not pleaded to the action; 
Thereupon, it is considered and adjudged that the plaintiffs herein 
recover of the said defendants William II. Baum; Nazareth Bunch 
and Harrv M. Schneider, the sum of Thirty-five Thousand Dollars 
($35,000) the penalty of the Bond sued on herein, the same to be 
released upon payment of the sum of Thirty-four thousand seven 
hundred and fifty-nine dollars and forty-five cents with interest 
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thereon at the rate of six per centum per annum from the Twenty- 
fifth day of June A. D., 1901; less the sum of Two Hundred 
14 and fifteen dollars, credited thereon as of May 14th 1901; 

being the money payable by said defendants to said plaintiffs 
by reason of the premises, together with their costs of suit to be 
taxed by the Clerk and have execution thereof. 


Order of Satisfaction ns to Wm. H. Baum . 

Filed May 11, 1903. 

* * * * * * * 

The Clerk of Court will please enter the judgment in the above en¬ 
tiled cause, fully satisfied and paid as to the defendant, William H. 
Baum. 

JAMES F. SCAGGS, 
HENRY K. BECK, 

A ttorneys for Plaintiffs. 

******* 

The Clerk of said Court will enter the judgment in the above en¬ 
titled case, so far as the same affects William H. Baum or any real 
estate owned bv said William H. Baum, as fully satisfied and re- 
leased. 

BERTHA V. KEPPLER. 

JESSE W. LOWN. 

MAY GOVER. 

SCAGGS & BECK 

Attoh'nei/s for Plaintiff-. 


15 Writ of Scire Facias. 

Issued April 7, 1910. 

******* 

The President of the United States to the defendant- Harry M. 
Schneider and Ida V. Bunch, Administratrix of the estate of 
Nazareth Bunch, and Ida V. Bunch, John I. Bunch, and Hester 
R. Bunch, heirs-at-law and next of kin of Nazareth Bunch, de¬ 
ceased, Greeting: 

Whereas in the Supreme Court of the District of Columbia, on 
the 11th day of May, 1903, the plaintiffs, by the judgment of said 
Court recovered against William H. Baum, Nazareth Bunch and 
Harr\' M. Schneider as well the sum of Thirty-five thousand dollars 
to be" released upon the payment of $34759.45, with interest from 
the *25th day of June, 1901, until paid, less a credit of $215.00 as of 
May 14, 1901, as also the sum of Twenty-four dollars and fifty-five 
cents for their costs and charges about said suit expended, as appears 
of record. 
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And whereas, on the 11th day of May, 1903, the plaintiffs, by 
their attorneys, caused said judgment to be entered fully paid and 
satisfied as to the defendant William II. Baum, as the same appears 
of record in the office of the Clerk of said Supreme Court; 

And whereas, on said 11th day of May, 1903, said plaintiffs by 
their attorneys caused said judgment in so far as the same 

16 affects said William H. Baum or any real estate owned by 
him to be entered as fully satisfied and released, as the same 

also appears of record in the office of the Clerk of said Supreme 
Court. 

And whereas, the defendant, Nazareth Bunch departed this life 
on or about the 3rd day of February, 1906, intestate, leaving as his 
heirs-at-law and next of kin Ida V. Bunch, John I. Bunch and 
Hester R. Bunch; and that administration of all and singular the 
goods and chattels, rights and credits, which Avere of the said Naza¬ 
reth Bunch at the time of his death was, by tne said Supreme Court 
holding a Probate Court, in due form of law, granted to Ida V. 
Bunch. 

And whereas, on the 18th day of February, 1910, Ida V. Bunch, 
administratrix of the estate of said Nazareth Bunch, deceased, was, 
by the said Court, substituted as ^ party defendant in this cause in 
the place and stead of said decedent. 

And whereas also, the said Nazareth Bunch, at the time of the 
rendition of said judgment, and subsequent thereto, was seized of 
certain lands and tenements situate in the City of Washington, Dis¬ 
trict of Columbia, to-wit: Sub-lots 48 and 68 in Square 624, which 
said real estate has by operation of law descended to said John I. 
Bunch and Hester R. Bunch, heirs at law of said decedent, who now 
hold the same, subject to the dower interest of said Ida V. Bunch, 
widow of said Nazareth Bunch, deceased, as by the suggestion of the 
plaintiff hath been stated; 

And now, on behalf of the plaintiffs it hath been under- 

17 stood that, although the judgment aforesaid hath been ren¬ 
dered, execution thereof remains to be made for them: where¬ 
fore the said plaintiffs have besought that a proper remedy be 
granted them in this behalf, therefore: 

You are hereby commanded, that you be and appear in said Su¬ 
preme Court of the District of Columbia on or before the twentieth 
day, exclusive of Sundays and legal holidays, after the service of this 
writ on you, and show cause, if anything you have or can say, why 
said plaintiffs ought not to have execution against the defendant 
Harry M. Schneider and the defendant Ida V. Bunch, administratrix 
of said Nazareth Bunch, and also against the lands and tenements of 
which said Nazareth Bunch died seized, for the debt, interest, costs 
and charges aforesaid, according to the force, form and effect of the 
recovery aforesaid, together with the additional costs and the costs of 
this proceeding, if to them it shall seem meet; and further to do and 
receive what the said court shall then and there consider concern¬ 
ing you in this behalf, and hereof fail not. 
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Witness, the Honorable Harr}* M. Clabaugh, Chief Justice of said 
Court, the 7th day of April, A. I)., 1910. 

[seal.] J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

DOUGLAS & BAKER, Attorneys. 

18 Service of copy acknowledged this 7 day of April, 1910. 

H. PRESCOTT GATLEY. 
JOHN RIDOUT. 


Plea of Ida V. Buneh, Administratrix. 

•Filed April 14, 1910. 

♦ * * * * * * 

The defendant Ida V. Bunch Administrartrix of the estate of 
Nazareth Bunch deceased for plea to the writ of scire facias herein 
says: 

That on to wit the 11th day of May 1903 the Judgment upon 
which said writ was issued was satisfied and paid by William H. 
Baum one of the joint judgment debtors and that by such payment 
the said Judgment was satisfied and paid as against all the Judg¬ 
ment debtors. 

JOHN RIDOUT, 
Attorney for Defendant. 

I Ida V. Bunch on oath say that the statements of the foregoing 
plea are true. 

Subscribed and sworn to before me on this — day of April 1910. 


19 Pleas of Defendants Bunch. 

Filed July 14, 1910. 

* * * * * * * 

The defendants to the writ of scrie facias as amended to wit: Ida 
V. Bunch Administratrix of the estate of Nazareth Bunch deceased, 
Ida V. Bunch in her own right, John I. Bunch, and Hester R. 
Bunch by leave of the Court for plea thereto say: 

1 . 

That on to wit the 11th dav of May 1903 William H. Baum one 
of the Judgment debtors fully paid the Judgment recited in said writ. 

2 . 

And for a further plea the said defendants say that on to wit the 
11th day of May 1903 the Plaintiffs for a valuable consideration 
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paid to them by the said William H. Baum caused said Judgment to 
be entered fully satisfied and released as against said Baum. 

JOHN RIDOUT, 

A ttomey for Defendants. 

District of Columbia, To wit: 

We do solemnly swear that we are the defendants named in the 
foregoing pleas the averments of which are true. We deny 
20 that the Plaintiffs are entitled to recover against us the whole 
or any part of the Judgment referred to in the writ of scire 
facias; the grounds of our defense are that on May 11th 1903 the 
said Judgment was satisfied by the payment by William H. Baum 
one of the Judgment debtors of a certain sum which was accepted by 
Plaintiffs and in consideration thereof said Judgment entered satis¬ 
fied and released as to him which action of the Plaintiffs operated 
as a satisfaction of said Judgment as against all parties thereto. 

IDA V. BUNCH, 

A dministratrix. 

IDA V. BUNCH. 

JOHN I. BUNCH. 

HESTER R. BUNCH. 

Subscribed and sworn to before me this 14" day of July 1910. 

[seal.] S. A. TERRY, 

Notary Public, D. C. 


Plea of Harry M. Schneider. 

Filed July 15, 1910. 

******* 

The defendant to the writ of* Scire Facias as amended, to wit, 
Harry M. Schneider, for plea thereto says: 

1. That on, to wit, the 11th day of May, 1903, William H. 
21 Baum, one of the judgment debtors, fully paid the judg¬ 
ment recited in said writ. 

2. And for a further plea the said defendant says that on, to wit. 
the 11th day of May, 1903, the plaintiffs for a valuable consideration 
paid to them by the said William H. Baum, caused said judgment to 
be entered fully satisfied and released as against said Baum. 

MADDOX and GATLEY, 

A ttomey8 for Defendant Harry M. Schneider. 

District of Columbia, ss: 

I do solemnly swear that I am one of the defendants named in 
the foregoing pleas, the averments of which are true. 

I deny that the plaintiffs are entitled to recover against me the 
whole or any part of the judgment referred to in the writ of scire 
facias. The grounds of my defense are that on May 13, 1903, said 
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judgment was satisfied by the payment by William H. Baum, one of 
the judgment debtors, of a certain sum which was accepted by the 
plaintiffs and in consideration thereof said judgment entered satis¬ 
fied and released as to him, which action of the plaintiffs operated as 
a satisfaction of said judgment against all of said judgment debtors. 

HARRY M. SCHNEIDER. 

22 Subscribed and sworn to before me this 15 day of July, 

1910. 

[seal.] CHAS. A. BAKER, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 


Thursday, May 23, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 


Now come here as well the plaintiffs by their Attorneys Messrs. 
Douglas and Baker as the defendants by their Attorneys Messrs. 
Maddox and Gatley and John Ridout and a jury of good and lawful 


men of this District, to wit: 
Henry E. Sullivan, 
Samuel G. Eberly, 
John Creaven, 
Bernard L. Akers, 
Ernest J. Smith, 
Edgar Willett, 


Ira W. Paine, 

William H. Thomas, 
Benjamin F. Edwards. 
Thomas A. Martin, 
Jesse W. Callender, 
Richard G. Anderson, 


who, being duly sworn to well and truly try the issues herein joined 
on the Writ of Scire Facias issued on the 7th day of May, 1910, in 
this cause, after the case is given them in charge, on their 
23 oath say they find said issues in favor of the plaintiffs. 


Tuesday, June 11, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

****** * 

This cause coming on to be heard upon the motion for a new trial 
filed herein, after argument by counsel, it is considered that the 
same be, and hereby is, overruled ; and judgment on verdict ordered. 

Therefore, it is considered that the plaintiffs have execution 
against the defendant Harry M. Schneider in his own right, ,and 
against Ida Y. Bunch as Administratrix of the Estate of Nazareth 
Bunch, deceased, and against Ida V. Bunch, John I. Bunch, and 
Hester R. Bunch, as heirs-at-law of Nazareth Bunch, deceased, of 
their judgment recovered in this Court on the 11th day of May, 
1903, against said Harry M. Schneider. William H. Baum and 
Nazareth Bunch for the sum of Thirty-five thousand dollars 
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($35,000.00) to be released upon the payment of the sum of Thirty- 
four thousand, seven hundred and fifty-nine and 45/100 dollars 
($34,759.45) with interest thereon from the 25th day of June, 
1901, until paid, and Twenty-four and 55/100 dollars ($24.55) costs 
of suit, less a credit of Two hundred and fifteen dollars ($215.) paid 
thereon May 14, 1901, as in the Writ of Scire Facias speci- 
24 tied, and less a credit of Twelve thousand, eight hundred and 
eighteen and 41/100 dollars ($12,818.41) as of May 11, 
1903, together with the costs of this proceeding to be taxed by the 
Clerk, to be levied upon the lands and tenements, goods and chattels 
of the said Harry M. Schneider, and upon the lands and tenements 
of which the said Nazareth Bunch died seized. 

The defendants by their Attorney in open Court, note an appeal to 
the Court of Appeals of the District of Columbia, and the penalty of 
the bond for casts on said appeal is hereby fixed in the sum of one 
hundred dollars ($100.). 


Memoranda. 

*% j ' 

f 

July 3, 1912.—Appeal bond approved and filed. 

July 26, 1912.—Bill of Exceptions submitted. 

August 1, 1912.—Time to file Transcript of Record in Court of 
Appeals extended to, and including, October 15, 1912. 

25 Supreme Court of the District of Columbia. 

Friday, October 11, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

* * * * * * * 

By Justice Stafford. 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

Upon motion of the Attorney of record for defendants in open 
Court, and agreement of Attorney of record for plaintiffs, it is or¬ 
dered that the time within which to file the transcript of record in 
this cause in the Court of Appeals of the District of Columbia be, 
and it is hereby further extended to and including November 15. 
1912. 


Bill of Exceptions. 

% 

Filed October 11, 1912. 

* * . * * * * * 

Be it remembered that this cause came on for hearing upon the 
issues joined on the writ of scire facias before Mr. Justice Stafford 
and a jury and thereupon the Plaintiffs to maintain the issues joined 
as between them and said Ida V. Bunch Administratrix and in her 
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own right John I. Bunch and Hester R. Bunch as heirs at 

26 law of Nazareth Bunch deceased and who will hereafter be 
designated as the “‘Bunch heirs” gave in evidence the record 

in this cause comprising the declaration in this cause whereby the 
Pontiffs sued to recover against William G. Lown as principal and 
William H. Baum, Raphael C. Gwvnn, Nazareth Bunch and Harry 
M. Schneider as sureties upon a Guardian’s bond given by said 
William G. Lown wnth said sureties dated November 7th 1892 con¬ 
ditioned in the penalty of $85000. for the faithful performance of 
the duties of said Lown as Guardian of said Bertha V., Jesse W., and 
May Lown. said declaration averring that bv a decree of the Supreme 
Court of the District of Columbia holding a special Term for Or¬ 
phan’s Court business passed on June 25th 1901 a balance of 
$34759.45 bad been found to l»e due from said Guardian to his said 
wards which declaration was filed September 11th 1901, also the 
summons issued on said declaration which was returned served on 
Nazareth Bunch. William IT. Baum, and Harry M. Schneider and 
not to be found as to the other defendants, also a judgment by de¬ 
fault entered May 11th 1903 against said Nazareth Bunch William 
H. Baum and Harry M. Schneider for $35000. to be released on pay¬ 
ment of $34759.45 with interest from June 25th 1901 and costs less 
a credit of $215.00 as of May 14 1901, also orders to the Clerk signed 
by the use plaintiffs and their Attorneys entering said Judgment 
fully paid and satisfied as to said William H. Baum. 

And thereupon the Plaintiffs rested. 

Whereupon said Bunch heirs by their Attorney moved the 

27 Court upon all the evidence in the cause to instruct the jury 
to return a verdict in favor of said Bunch heirs but the Court 

overruled said motion and declined so to instruct the jury to which 
ruling counsel for said Bunch heirs excepted. 

Whereupon defendants Bunch heirs offered no evidence. 

Thereupon the Plaintiffs moved the Court to instruct the jury 
upon all the evidence to return a verdict in favor of the Plaintiffs 
which motion was granted by the Court to which Counsel for said 
Bunch heirs excepted, thereupon the Court instructed the jury to 
find a verdict for the Plaintiffs to which instruction counsel for 
said Bunch heirs excepted. 

Thereupon the jury returned a verdict in favor of the Plaintiffs. 

The foregoing was all the evidence in the cause. Each of the 
aforesaid exceptions was separately reserved and each of them was 
separately noted by the justice presiding upon his minutes l>efore 
the jury retired to consider of their verdict. 

And Counsel for said Bunch heirs now moves the Court to settle 
and sign this Bill of Exceptions in order that the same may be made 
matter of record which is acordingly done now for then this 11th 
day of October 1912. 

WENDELL P. STAFFORD, Justice. 

Settled bv agreement. 

HUGH H. OBEAR, 

Att’y for Plaintiffs. 

JNO. RIDOUT; 

For Defts Bunch. _ 1 
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Assignments of Error. 
Filed November 1, 1912. 


The Court erred as follows: 


♦ 


♦ 


1 . 

In holding that the release and discharge df William H. Baum 
one of the sureties, by the Plaintiffs, did not operate to discharge 
his co-surety Nazareth Bunch. 


2 . 

. In overruling said defendants’ motion for an instructed verdict in 
their favor. 

3. 


In directing a verdict in favor of the Plaintiffs. 

JNO. RIDOUT, 
Attorney for said Defendants. 


Designation. 


Filed November 1, 1912. 

******* 

/ 

The Clerk will please include in the transcript of record on appeal 
the following: 

Declaration. 

Summons and return. 

29 Judgment entered May 11th 1903. 

Order of Plaintiff’s Counsel and Plaintiffs to enter judg¬ 
ment satisfied as to William H. Baum. 

Scire Facias to Bunch heirs & adm’x. 

Pleas of Bunch heirs & adm’x to sci. fa. 

Verdict. • __* i 

Judgment. _ ± 

Bill of Exceptions. * _ _ _ 

Appeal. __ 

Bond. 

Extensions of time. 

Assignment of errors. 

This designation. 

RIDOUT, 

Atfy for said Heirs, 
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Title on Appeal should be: 

Ida V. Bunch, Administratrix; Ida V. Bunch, in Her Own Right; 
John I. Bunch. Hester R. Bunch, Appellants, 

vs. 

United States of America Use of Bertha V. Keppler. Formerly 

Lown, Jesse W. Lown, May Lown. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is. 
made part of this transcript, in cause No. 44926 at Law, wherein 
The United States of America, &c., et al. are Plaintiffs and William 
G. Lown, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of November, 1912. 

[Seal Supreme Court, of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2479. Ida V. Bunch, &c., et al., appellants, vs. United States of 
America use of Bertha V. Keppler et al. Court of Appeals, District 
of Columbia. Filed Nov. 14, 1912. Henry W. Hodges, clerk. 
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IDA V. BUNCH ET AL., Appellants, 
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UNITED STATES OF AMERICA, USE OF BERTHA 

V. KEPPLER ET AL. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

On November 7, 1892, Nazareth Bunch, together with 
Raphael C. Gwynn, William H. Baum, and Harry M. 
Schneider, Wame surety upon the bond of William G. 
Lown, in the penalty of $35,000, as guardian of the estates 
of Bertha V. Lown, now Keppler, Jesse W. Lown, and May 
Lown (Rec., p. 4). 
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On June 25, 1901, the court below, holding a probate 
court, approved the said guardian’s account, showing a bal¬ 
ance due from him of $34,759.45 (Rec., p. 2). 

On September 11, 1901, an action was commenced in the 
court below against William G. Lown and his said sureties, 
averring default and claiming said balance (Rec., pp. 1 
and 2). 

The summons issued in said action was returned “not 
to be found” as to Lown and Gwynn and “served” as to the 
others (Rec., p. 7). 

On May 11, 1903, a judgment by default was entered 
against those served for the amount claimed in the decla¬ 
ration (Rec., pp. 7 and 8). 

On May 11, 1903, this judgment was, by order filed in the 
cause, entered “fully satisfied and paid as to the defendant 
William II. Baum,” and as to all his real estate the judg¬ 
ment was by an order filed the same dav entered fully sat- 
isfied and released (Rec., p. 8). 

On April 7, 1910, a writ of scire facias to revive said 
judgment was issued against the appellants as administra¬ 
trix and heirs of said Nazareth Bunch and against Harry 
M. Schneider. The writ recites satisfaction by Baum. Ap¬ 
pellants pleaded payment by said Baum and the release of 
Baum (Rec., pp. 10 and 11). . 

Issue was joined and the cause tried by jury, which re¬ 
turned a directed verdict for the amount of the judgment 
less a credit of $12,218.41 as of May 11, 1903 (Rec., p. 12). 

By exceptions to the several rulings of the court the ap¬ 
pellants’ contentions were duly saved, as appears bv the 
bill of exceptions (Rec., pp. 13 and 14). 

A fiat was entered upon said verdict (Rec., pp. 12 and 13). 

From this judgment appellants appealed, and the cause 
is here upon that appeal. 
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Assignments of Error. 

The court below erred as follows: 

1. In holding that the release and discharge of William 
H. Baum did not operate to discharge his co-surety Naza¬ 
reth Bunch. 

2. In overruling appellants’ motion for an instructed 
verdict in their favor. 

3. In directing a verdict in favor of the plaintiffs. 


ARGUMENT. 

The assignments of error present two contentions: 

1. That the judgment of fiat could not be entered upon a 
scire facias from which William H. Baum, one of the judg¬ 
ment debtors, was omitted. 

2. That the release of the surety Baum by operation of 
law released his co-surety Bunch. 

As to the first proposition there can be no dispute, for a 
writ of scire facias from which one of the judgment debtors 
is omitted is a nullity and will not support a fiat. 

Lyon vs. Ford, 20 D. C., 530. 

Austin vs. Reynolds, 13 Tex., 544. 

The second proposition is equally well settled. 

Herr vs. Barber, 2.Mackey, 545. 

Boyd vs. Parker, 43 Md., 201. -> 

Munyan vs! French, 60 N. J. Law, 12. 

Seligman vs. Gray, 66 Mich., 341. 

% ma m 


\ 


* ' 
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It is sought to meet these contentions by the argument 
(which proceeds in a circle) that the release of Baum dis¬ 
pensed with his presence as a party to the scire facias. 

It is only necessary to say that this contention is unsup¬ 
ported by either principle or authority. 

Again, it is answered that by sections 1210 and 1494 
to 1497 of the Code, which became operative January 1, 
1902, the result which this argument concedes would prior 
to the Code have been produced by the release of Baum is 
prevented. 

But appellants reply to this contention of appellees by 
saying that when in 1892 the said Bunch became one of the 
sureties on the bond he then became vested with the sub¬ 
stantive right to say that release of one surety released all, 
and that the subsequent enactment of the Code could not 
constitutionally deprive Bunch or his representatives of 
this vested substantive right. 

Trask vs. Wanamaker, 21 D. C., 119. 

Ohio Nat’l Bank vs. Berlin, 26 App. D. C., 218. 

That the language of the sections relied on is clearly 
prospective in character, and that even if the meaning were 
doubtful the language would be given a prospective opera¬ 
tion. 

Besides, these rights of appellants are expressly preserved 
to them bv section 1688 of the Code, by which the pros¬ 
pective application of the Code is specifically limited to such 
of its provisions as do not affect the substantial rights of the 
parties. 

McKay vs. Bradley, 6 App. D. C., 449. 

Spencer vs. Houghton, 68 Cal., 82. 

For the reasons hereinbefore briefly set forth it is sub¬ 
mitted that the judgment below’ was erroneous and should 
be reversed. 

JOHN RIDOUT, 
Attorney for Appellants. 


[10605] 
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JANUARY TERM, 1913. 


No. 2479. 


IDA V. BUNCH, Administratrix; IDA V. BUNCH, in 
Her Own Right ; JOHN I. BUNCH, and HESTER R. 
BUNCH, Appellants, 

V8. 

UNITED STATES OF AMERICA, Use of BERTHA V. 
KEPPLER, Formerly LOWN; JESSE W. LOWN, and 
MAY LOWN, Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of Facts. 

This is an appeal from a judgment of fiat entered on a 
writ of scire facias. The judgment sought to be enforced 
by the writ was obtained on the 11th day of May, 1903, in 
favor of the plaintiffs in this proceeding against William H. 
Baum, Nazareth Bunch, and Harry M. Schneider for the 
sum of $34,759.45, with interest from June 25, 1901, and 
lr 
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costs, less $215 credit as of May 14, 1901. The action in 
which the judgment was recovered was instituted September 
11, 1901, against said defendants as sureties on the bond of 
William G. Lown, who was guardian of the plaintiffs, on ac¬ 
count of the default of said Lown as such guardian (R., pp. 
1-7). Immediately after the judgment was entered a part 
of the amount due thereunder was paid by Baum (the actual 
amount of his payment being $3,500), and the judgment 
was entered fully paid and satisfied so far as he was con¬ 
cerned (R., p. 8). Nazareth Bunch died after the rendition 
of the judgment, leaving certain real estate. The writ revives 
the judgment against this real estate. One of the defendants 
below was the judgment debtor—Harry M. Schneider—but 
he is not a party to this appeal. 

Issue was joined on the writ of scire facias and the cause 
tried by a jury, which, at the direction of the court, returned 
a verdict for the amount of the judgment, less a credit of 
$12,818.41 as of May 11, 1903, together with the costs, etc. 
(R., pp. 12-13). 

At the trial the plaintiffs introduced in evidence the record 
in the cause. The defendants offered no evidence (R., p. 14). 

Exceptions were reserved by the defendants to the refusal 
of the court to instruct the jury to render a verdict in their 
favor and to the instruction to render a verdict in favor of 
the plaintiffs (R., p. 14). Appeal was noted. No super¬ 
sedeas bond was given, but only bond for costs. 
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ARGUMENT. 

L 

The first contention of the appellants, that judgment of 
fiat could not be entered upon a scire facias from which 
Baum, one of the defendant debtors, was omitted, is, to use 
counsel for appellants’ language, unsupported by principle 
or authority. The cases cited in appellants’ brief hold, and 
it is doubtless true, that all the existing debtors must be 
joined in the writ. But it is needless to say that no valid 
writ of scire facias could have been issued which included as 
defendant a judgment debtor who had been released on the 
record; nor if such had been issued (and not quashed on a 
plea of nul tiel record by the other defendants) could the 
court have directed a fiat to be issued on it against the re¬ 
leased debtor, Baum. 


II. 

The only real question, therefore, is whether the release of 
Baum by operation of law released the other judgment 
debtor, Bunch, whose heirs are appellants here. 

In the discussion of this question the argument naturally 
divides itself into two main heads, and the subject is to be 
considered, first, with resect to the law existing before the 
enactment of sections 1210 and 1494 to 1497 of the Code, 
and, second, afterwards. 

1. It will be remembered that the original bond in question 
was executed November 7, 1892, or ten years prior to the 
enactment of the present Code. But even at that time all 
contracts for the payment of money, whether joint or joint 
and several, had been placed on the footing of several obli¬ 
gations in the District of Columbia by statute. 

R. S. D. C., sec. 827. 

Harris vs. Leonhardt, 2 App. D. C., 318. 
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This section—827 of the Revised Statutes—relating to the 
District of Columbia (now section 1211 of the Code) pro¬ 
vided: 

‘‘Where money is payable by two or more persons 
jointly or severally or jointly and severally upon the 
same obligation or instrument, one action may be 
sustained and judgment recovered against all or any 
of the parties by whom the money is payable, at the 
option of the plaintiff; but if separate actions be 
brought unnecessarily against the several parties to 
such contract, the said actions may on motion be con¬ 
solidated and the plaintiff shall be allowed the costs 
of one action only.” 

%r 

This statute puts the right of action on all obligations for 
the payment of money, whether joint or several, on the same 
footing. 

In Harris vs. Leonhardt, 2 App. I). C., 318, it was held to 
apply to a promissory note, on which suit was filed in No¬ 
vember, 1892. This was the time of the execution of the 
Lown bond. The point directly involved was whether a 
judgment recovered against one of two joint contractors was 
a bar to suit against the other, and it was held that though 
the common-law rule was to this effect the statute had 
changed the common law, so that such judgment was not a 
bar. The common-law doctrine held to be abrogated was 
based upon the same principles, and was equally as well es¬ 
tablished, as that in respect to the effect of a release of one of 
several joint debtors, which the appellants seek to invoke in 
this case. 

23 Cyc., 1208. 

Mason vs. Eldred, 6 Wall., 231. 

2. Sections 1210 and 1494 to 1497 of the Code are appli¬ 
cable to this case. They gave to the plaintiffs below the right 
to proceed against the appellants for their proportionate share 
of the judgment debt after the release of the defendant, 
Baum, because: 



A. The change made by the Code in the procedure and 
rights of action of the parties—considering it solely as affect¬ 
ing the rights under the original obligation, the bond*—did 
not impair the obligation of the contract nor take away sub¬ 
stantial rights. 


B. Sections 1210 and 1494 to 1497 of the Code took effect 
before the rendition of the judgment in this case, and there¬ 
fore applied to all rights arising under the judgment, and 
the rights and liabilities of the parties under the original 
obligation, the bond, were merged in and superseded by 
those created by law in the judgment. 


The sections referred to are as follows: 

A. 

“Sec. 1210. Separate Compromise.—Any one of 
several joint debtors, when their debt is overdue, 
may make a separate composition or compromise 
with their creditors, with the same effect as is pro¬ 
vided in the case of parties in chapter forty-seven, on 
partners. 

“Sec. 1494. Composition with Creditors on Dis¬ 
solution.—Where a partnership is dissolved, by 
mutual consent or otherwise, any partner may make 
a separate composition or compromise with any 
creditor of the partnership; and such composition 
or compromise shall be a full and effectual discharge 
to the debtor who makes the same, and to him only, 
of and from all and every liability to the creditor 
with whom the same is made, according to the terms' 
thereof. 

“Sec. 1495. Every such debtor who makes such 
composition or compromise may take from the cred¬ 
itor with whom he makes the same a note or men> 
orandum, in writing, exonerating him from all and 
every individual liability incurred by reason of 
his connection with the partnership, which note or 
memorandum may be given in evidence by such 
debtor, in bar of such creditor’s right of recovery 
against him; and if such liability be by judgment, 
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then, on the production and filing with the clerk of 
the note or memorandum, the clerk shall enter the 
judgment as released by the plaintiff as far as the 
compromising debtor is concerned. 

“Sec. 1496. Such compromise or composition 
with an individual member of a firm shall not be 
held to discharge the other partners, nor shall it 
impair the right of the creditor to proceed against 
such members of the partnership as have not been 
discharged; and the members of the partnership so 
proceeded against shall be permitted to set off any 
demand against the creditor which could have been 
set off had the suit been brought against all the 
individuals composing the firm. Nor shall the com¬ 
promise or discharge of an individual member of a 
firm prevent the other members of the firm from 
availing themselves of any defense that would have 
been available had this chapter not been passed, 
except that they shall not set up the discharge of one 
individual as a discharge of the other partners, unless 
it appear that all were intended to be discharged; 
but the discharge of any such partner shall be deemed 
a payment to the creditor equal to the proportionate 
interest of the partner discharged in the partner¬ 
ship concern. 

“Sec. 1497. Such compromise or composition of a 
member of a firm with a creditor of such firm shall 
in no wise affect the right of the other partners to 
call on the member who makes it for his ratable 
proportion of any partnership debt which they may 
l>e compelled to pay.” 

These provisions of the Code do not impair the obligation 
of contracts nor take away vested rights. The making or 
reducing of a statute of limitations would seem far more 
to impair the obligation of a contract than these, yet it is 
held that the former is constitutional, so long as a reasonable 
time is left to enforce the obligation. 

Mitchell vs. Clark. 110 U. S., 633. 

But as a matter of fact there is no impairment or disturb¬ 
ance of rights whatever in this case. The right of contribu- 
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tion is preserved to the Bunch heirs, and, therefore, their 
situation is precisely the same as before the release, for 
they were always liable for their proportionate share of the 
debt absolutely, and might be compelled to pay it all, in 
which event they could compel contribution from their co¬ 
defendants. That is the case now, except that they have 
been released from liability for the one-third proportionate 
share of the judgment originally due from Baum, and if 
obliged to pay more than their proportionate share of the 
balance, they can require contribution from the other de¬ 
fendants, whether released or not. The defendant Baum 
has been released only so far as the plaintiffs claim against 
him is concerned. 

Sec. 1497, Code D. C. 

Dudley vs. Bland, 83 N. C., 220. 

in White vs. The Conn. Gen. Life Ins. Co., decided by 
this court and reported in 34 App. D. C., 460, section 827 
of R. S., D. C., and sections 1205 and 1206 of the Code, 
relating to joint contracts, which are sister sections to sec¬ 
tion 1210, and others relied upon by us, are discussed, and 
it is held that they are applicable to that case (which 
was on certain promissory notes), though the Code went into 
effect long after the execution of the notes in question. This 
case involved the right of a creditor to sue the executors 
of a deceased joint obligor along with his codebtor, which 
could not be done at common law. It was claimed that the 
Code would not apply because, by it, a defense which existed 
at common law was taken away, and that, therefore, it de¬ 
stroyed the rights, immunities, and privileges which each 
maker of the obligation had at the time of the execution 
thereof, and was unconstitutional. The court said that this 
would be true if the defendants were deprived of a sub¬ 
stantial right or privilege that amounted to a vested right, 
but that this was not so in the case of the statutes mentioned 
which relate to procedure only and do not take away any 
substantial rights. 
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That the case at bar is similar in principle to the White 
case and that the only effect of the Code upon the original 
rights of the parties was to make legal those rights which 
before were equitable only is shown by the case of Smith vs. 
State, 40 Md., 617. In that case a judgment was recovered 
against several sureties on a bond, and, after judgment, one 
defendant was released. To enforce the judgment against 
the others, execution was taken out (lapse of time not hav¬ 
ing made a sci. fa. necessary as in our case), and the case 
went to the Maryland Court of Appeals upon a motion to 
quash the execution on the same grounds raised in our case. 
It was held that, though the release would discharge the 
other sureties at law, it would not do so in equity unless it 
subjected the other sureties to an increased risk or liability, 
which it did not do, and that on a motion to quash the 
execution the court, exercising a quasi equitable jurisdiction, 
properly allowed the execution to stand. And this was at com¬ 
mon-law—and wholly aside from any statutory eonsidera- 

V %J %J 

tions. 

These provisions of our Code seem never to have been 
passed upon by the courts of the District, but similar stat¬ 
utes in several other States have been construed and upheld 
in their courts. 

Hager vs. McDonald, 65 Fed. Rep., 200, is very much in 
point, since the Kansas statute involved was almost identical 
in language with our own, and, like ours, first provided for 
the release of one member on a partnership debt without 
releasing the others, and then allowed the same procedure 
in reference to other joint debtors as in the ease of partner¬ 
ships. In this case, too, the claim released wa* in the form 
of a judgment, which was entered satisfied as to some of the 
judgment debtors, and later sought to be enforced against 
the others. It was held that the release operated as a dis¬ 
charge pro rata of the debtors named in it. This is exactly 
our contention in the case at bar, though we also allege 
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that a very much smaller amount than a third part of the 
judgment was actually paid to the plaintiffs herein. 

See also Mixell vs. Kirkpatrick 29 Kan., 679; Mo., 
etc., R. R. Co. vs. Haber, 56 Kan., 717. 


Likewise, in Commercial National Bank vs. Taylor, 64 
Hun. (N. Y.), 499, it was held that section 1942 of the 
New York Code of Civil Procedure, which provided that a 
joint debtor might make a separate composition with his 
creditors and that such a composition discharged the debtor 
only, altered the common law so that plaintiff, after re¬ 
leasing two members of a partnership on a partnership ob¬ 
ligation could still proceed against a third. 

See also Marx vs. Jones, 36 Hun., 290. 

A law similar to ours has long been in effect in Michigan, 
and may be found in the Compiled Laws of Michigan, 3d 
volume, par. 10449-10453 (originally in 2 Howell’s Stat. 
Michigan, 1859, 7783, 7787). Here, too, the statute in de¬ 
tail relates to partners, and the provisions in reference to 
partners are then made applicable to other joint debtors. 
And this statute has been applied and upheld by the Su¬ 
preme Court of Michigan in Beekman vs. Sylvester, 109 
Mich., 183. 

The common-law doctrine has been similarly changed 
in several other States, and such statutory changes have 
been upheld by the courts. 

23 Cyc., 1478, and cases cited. 

“As a test whether one or more than one shall be 
discharged, it is laid down that where the effect is 
to increase the responsibility of those who are not 
included in its terms, the release of one or more 
joint or joint and several debtors operates as a dis¬ 
charge of all the others from the obligation of the 
debt. But when the effect will be not to increase the 
responsibility of the other obligors, it operates as a 
release pro tanto merely.” 

24 Am. & Eng. Ency., 304. 


X 
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B. 

But the rights really involved in this case are those under 
the judgment rendered on May 11, 1903, after the passage 
of the Code, which superseded all other rights between the 
parties existing before it and fixed their standing by opera¬ 
tion of law. 

That a contract and the cause of action for its breach 
are merged in a judgment is a primary principle of law 
and scarcely needs any reference to authority for its ac¬ 
ceptance. 

“One judgment against all or each of the obligors 
is a satisfaction and extinguishment of the bond. It 
no longer exists as a security, being superseded, 
merged, and extinguished in the judgment, which is 
a security of a higher nature. The creditor has no 
longer a remedy, either at law or in equity, on his 
bond, but only on his judgment. The obligor is no 
longer bound by the bond; but by the judgment, it 
has become the evidence of his indebtedness, and 
the measure of his liability.” 

U. S. vs. Price, ex’r, 9 How., 60; 50 U. S. 

Sup. Ct. Rep., 94. 

Clark on Contracts, 493-’4. 

Freeman on Judg. (4th ed.), p. 381 et seq. 

The rights and liabilities of the parties to the contract 
were therefore merged in the rights and liabilities arising 
under the judgment, and the action taken after the judg¬ 
ment must be presumed as to both parties to have been 
with knowledge of, and in reliance upon, the law as it 
existed at that time. And that law, under the Code of this 
District, was that a creditor might make a separate compo¬ 
sition or compromise with one joint debtor and release him 
without losing any rights against the others. 
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Appellants’ Cases Considered. 

1. The first proposition of appellants’ counsel, raising ob¬ 
jection to the failure to join the released judgment debtor, 
Baum, in the scire facias has already been answered (supra, 
P .^). 

2. As to the cases cited in support of appellants’ second 
argument, Herr vs. Barber, 2 Mackey, 545, merely holds 
that where a decree is rendered against several payment in 
full by one of those bound discharges the decree, and that the 
payor cannot enforce contribution from his codebtors by 
getting out execution under it. That doctrine has absolutely 
no application here. There was no general entry of satisfac¬ 
tion in this case, but on the contrary it was specifically lim¬ 
ited to the one defendant, Baum, and his real estate; there 
was no evidence whatever that payment in full had been 
made, and in fact it was not. The appellants filed a plea of 
payment—the only one upon which they went to trial—but 
offered no evidence to support it. The other cases cited on 
this proposition are all similar to Herr vs. Barber, and it is 
sufficient to say that they, like it, are not in point here. 

Trask vs. Wanamaker, 21 D. C., 119, involves a claim for 
increase in pay by a postmaster, and is not relevant further 
than to say, generally, that statutes will be regarded as pro¬ 
spective in their operation, as a rule, unless the contrary ap¬ 
pears expressly or by implication. Ohio Nat. Bank vs. Ber¬ 
lin, 26 App., 218, only recites the same doctrine, and in this 
case the statute in question, section 1214 of the Code, was 
clearly prospective in terms. The statutes involved in the 
case at bar are not prospective in character, but as they do 
not take away any substantial rights or change the standing 
of the defendants below to their detriment, it is not material 
to inquire whether, if they did do so, they might be con¬ 
sidered as of a prospective nature. 
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Section 1638 of the Code, invoked by the appellants, spe¬ 
cifically refers only to rights arising under statutes repealed 
by the Code, and the point involved in McKay vs. Bradley , 
26 App., 449—a statute of limitations—was such a right. 
The alleged rights claimed by the appellants, if they existed, 
arose at common law and were not covered by section 1638. 

All of these cases are relevant (so far as they are so) only 
to the second proposition, part A, advanced by us (p. ^), 
and are further sufficiently answered under that head. 

Appellants’ second and third assignments of error are to 
the effect that the trial court erred in refusing to instruct the 
jury to return a verdict for the defendants and in directing 
a verdict in favor of the plaintiffs. As the only good plea of 
the defendants was that the judgment had been paid in full, 
and as they offered no evidence at all to support it, the court 
could not have acted otherwise than it did—?. c., to direct a 
verdict in favor of the plaintiffs. 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 

x 

x 
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